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The Foreign Account Tax Compliance Act (FATCA) is here,
bringing with it a sort of financial apartheid system designed
to classify all the world’s entities as Foreign Financial Insti-
tutions (FFIs), Non Financial Foreign Entities (NFFEs), or
U.S. entities. These entities are further defined under a whole
new lexicon including Owner-documented FFIs, Nonreport-
ing IGA FFIs, Reporting Model 1 FFIs, and Participating FFIs
in a Model 2 I1GA jurisdiction or Active versus Passive NFFEs
amongst the 28 possible choices which appear on the latest draft
of Form W-8BEN-E.

There are a number of reasons why this matters to a Swiss In-
vestment Advisor:

— You are probably classified as an FFI under the category of
Investment Entity if you are in the investment or portfolio man-
agement business for clients and trade in an enumerated list of
financial instruments, provide individual or collective portfolio
management, or otherwise invest, administer, or manage assets
on behalf of other persons, subject to a test that such investment
activity earns 50% of your gross income;

— Any professionally managed investment fund, SICAVs, etc. as
well as any private equity, collective investment, venture capital
and hedge or exchange traded funds deemed to be established
to invest in financial assets which you may own or manage are

also considered FFIs.
— Your clients may also be F¥Is, NFFEs, U.S. accountholders

or substantial U.S. owners and subject to either registration or
reporting depending on their facts and circumstances, and you
may be asked to classify, help register, or be required to report on
them depending on where they fit within the FATCA frame-

work.

— At the very least you will need to understand how FATCA
will affect tax withholding on their investments which generate
U.S. source income or gains.

Tax Withholding

The full name of Form W-8BEN-E is Certificate of Status of
Beneficial Owner for United States Tax Withholding and Re-

porting (Entities) and this name goes a long way in explaining
FATCA, whose means of enforcement is precisely the U.S. tax—
at-source withholding system. Fundamentally, this means that
any foreign financial actor who does not participate in FATCA
will suffer a 30% withholding tax on any withholdable payments.
'The term withholdable payment means:

— Any U.S. source payment of interest, dividends, rents, sala-
ries, wages, premiums, annuities, compensations, remunerations,
emoluments, and other fixed or determinable annual or periodi-
cal gains, profits, and income,

— Gross proceeds from the sale of any property of a type that
can produce U.S. source interest or dividends, including sales of
covered property, redemptions, and certain stock related distri-
butions that exceed earnings and profits, and

— Foreign Passthru Payments (FPPs) which are foreign pay-
ments “attributable to” a withholdable payment. Withholding
on FPPs is intended to stop U.S. persons from using blockers to
make indirect investments in U.S. assets. The treatment of FPPs
is unclear in both the final FATCA Regulations and U.S.-Swiss
Intergovernmental Agreement (IGA) which states that the par-
ties are committed to work together “to develop a practical and
effective” approach to withholding on pass-thru payments.

FATCA does not fundamentally change the substantive tax
liability of withholdable payments, except for withholding on
gross proceeds and eventually FPPs. Instead, FATCA’s with-
holding rules are intended to ensure that withholding agents
can establish the proper withholding rate and reporting on U.S.
source payments, depending on whether the beneficial owner of
the payment is a U.S. person, subject to the 30% withholding
rate, eligible for an exemption from withholding, or subject to a
lower tax treaty withholding rate.

FATCA Registration

Registering under FATCA can be a paperless process via an
online web portal which will be accessible to FFIs beginning on
July 15,2013. IRS has also released a draft Form 8957 FATCA
Registration as a paper alternative. IRS has announced that a
final paper registration form will be made available in July 2013,
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January 13, 2013. Just one month later, on February 14, 2013,
the U.S. and Switzerland signed a bilateral intergovernmental
agreement (IGA). There is an interplay between the Regula-
tions and an IGA so that where a term has different defini-
tions under both the Regulations and IGA, the IGA definition
should apply to entities subject to the IGA.

¥ Information about Form B957 and its e s at, i

prigieety \Forelm Account Tax Compliance Act (FATCA) Regs\rat\on\ M o, 148 200K

+ A applicants must complete Part 1.

+ This Torm will not be processed it it is not signed.

+ DO NOT il out this form i you have bogun registering at hitp:/ iwww.irs.govifatca.

* The IRS strongly recommands that SpRicants register by aceessing the oniine version af this form ot hitp:/lwww.irs. govifatea. The
use of this paper torm will taks longes for the IRS to process and if any information is missing or incomplete the detay in
registration may be signdficant.

« This form should ba mailed no earlier than July 1, 2013 te;

FATCA, Stop 6099 AUSC
3651 South 1H 35
Bustin, Texas 78741

Financial institution Regstration

1 Select FInancial nstitution Typae (chack only anet
Singie 1104 & membar of an Expanded Aiated Geoug)
Laad of an Expanded Afflated Group

Under Annex II of the U.S.-Swiss IGA, a Swiss Investment
Adpviser, defined as “an entity the sole activity of which is to ren-
der investment advice to and act on behalf of a customer,” can
be treated as a non-reporting Swiss Financial Institution under
its status as a Registered Deemed-Compliant FFI. A registered
deemed-compliant FFI must still register with the IRS (via the
portal or Form 8957), certify that it meets various requirements

for its deemed-compliant status, and renew its certification ev-
""" ery three years.

] Mermito inot Lead) of an Expandsd Attlited Geoup. }  mamber, you Mmisst provids e FATCAID issued for such member and that was
provided. bo your Lead

| Spanssrng Entity
2 Legal mma of the Financis! Institution B

3 \Whatis the Fininglal istiltion's counlry of residetits for X curpasesl
4 Select the Financial lnstituton’s FAT

13 courtry of tax
Ul pamepsting Finsncial instituson ot BA o &
] Pegaterad Firanas
1] wenited Financial institution
Waons of the sbove
& Maling Address of Financial Institution

anly ol

& Modil 2 1GA
Repertig Firafitlal instn el Lnde 414680 1164

Y Sl

G POk Gl
& indicats whether the Financial Institulion has in affect & withholding agreemant with the THS 1o ba reated as one of the tallowing:
Cualfierd Intermediary (1)
Frovide CLEIN
Does the Financial Insbiuton intend to maintsn A5 stats 53 3 OF7
Yes
Mo

Although IRS has not yet released instructions for registration,
draft Form 8957 does allow us to understand various require-
ments of registration, including importantly the need for all
registering financial institutions to name a Responsible Officer
(RO). This RO must be a director or officer of the financial
. institution with sufficient authority to certify that the FFI has
o established a FATCA compliance program. The RO will also
B e—" need certify that there have been no “material failures” to comply
on an on-going basis, or if there are identified material failures
that these have been remediated and actions taken to prevent
re-occurrence. The certification must be renewed every 3 years.

Y

] Withboiting Forsign Partnacship tNR)
Proside WP Eite
Doks the Financial Inatution irfend 10 Manten s M5t 43 5 WRT
Yes

4 17 tion spptcable

Fox Paperwork Reduction Act Notice, see separate instiuctions.

but has “strongly encouraged” FFIs to use the online registra- ,

tion process wgar};ing thaté;aper registrations forms will iot be  Your Clients and FATCA
processed until October 2013 and that FFIs may experience a
delay obtaining their global intermediary identification number
(GIIN), which is key to demonstrating FATCA compliance.

If you are a Swiss Investment Advisor you probably render in-
vestment advice to and act on behalf of a client and probably
manage or otherwise invest, or administer assets on behalf of
) o ) other persons. These other persons, your clients, are also caught
The following types of entities are expected to register: up in the FATCA net as either FFIs or NFFEs. It is thus im-
* Participating FFIs,

portant for them to understand their obligations under FATCA,
* Registered deemed-compliant FFTs, and to understand that as an FFI or Swiss Financial Institution

. . their custodian bank is going to require your clients to provide
Reporting Model 1 FIT, their FATCA classification.
* Sponsored FFIs,

« Qualified intermediaries (Qs), For clients who hold assets in their personal names, not much

* Withholding foreign partnerships (WPs) and withholding has changed — they will provide the bank with a Form W-9

foreign trusts (W'Ts). an or Form W-8Ben depending on their status as a U.S. person
& ] ’ S or non-U.S. person. But for clients who hold assets through
* Foreign branches of U.S. financial institutions either a trust or holding company, both of which are entities for
FATCA purposes, classification of these entities can be compli-

Swiss Investment Advisors and the U.S.—Swiss IGA:

cated and may require registration of the entity under FATCA

(and more complicated for clients with a classic trust and holding
company structure).

As mentioned above, Swiss Investment Advisors most likely fall
within the definition of an Investment Entity and classified as

FFIs under the final FATCA regulations which were issued on
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Very generally, the regulations provide two simple examples of
trusts wherein a trust which is managed by an individual is an
NFFE, whilst a trust which is managed by a trust company (77—
self an FFI), will be an FFI. Note that NFFEs are subject to
lower levels of certification and information reporting to avoid
withholding than FFIs, and not subject to FATCA registration.
As for a holding company, much like an investment advisor, it is
considered to invest assets on behalf of other persons, and will
be considered an FFI subject to the 50% gross income test with
respect to its investment activities.

New IRS Forms

Most people who work in international financial services are fa-
miliar with Form W-8Ben which is a certificate of foreign status
for beneficial owners, and Form W-9 which is a certification of
status as a U.S. taxpayer. The IRS released new draft versions
of these Forms in May 2012, so as FATCA evolves and FFIs
prepare for FATCA due diligence, individual account holders
will be asked to renew these certifications of their foreign or
U.S. status via the newly issued Forms as these are released in
their final versions.

o W=BBEN-E Certificate of Status of Beneficial Owner fol

v

United States Tax Withholding and Reporting (Entities)

L b uve Form W.20EN. ¥ . 10 e Fire :
infocma

Won sbout Form W-SBEN-E and its sep: i
> v s form 10 the withholding agert of payer, Do ot sered 1o the IRS.

Mo, 15451621

Instead Use Form:
* U5, entity or U5, ciizen o resident W
« Any forsign Indhidul W -SBEN Mndhvidual)

« Atorsign 3 calming fhit : CONBELaa With the £onECT Al Wads or busiiess wmMINA LS,
{unfess claiming treaty beaalis). E W-8ECH
» Ator rtnorstip; o a

trusst funiess cigiming treaty Bensfts) (e INSICHENS for EXceptions) WBINY

* A foraign gevsrmment, intamaticaal eganization, foregn central bank of issus, 1orsign Tax-sxempt organization, forsign pivate
foundation, or govamment of 3.ALS. possession that recelved sfiectively connected U.S. income of Ml s ciaiming the,

appicanilty of secton@)115(2), B0%c), 522, 835, of 14430 furfass cifiming rsaty banafits) 56 inBTUENONS) Wi-BEC o WEDP

. 50N Acing 23 I . 4 4 3 W-BIMY
identification of Beneficial Owner (sée nstuctions). Rttt
1 Name of organizaiion that s the banelicial gansr 2 Country of incorporation of organization {do nok
abbreviate)
| N - __ . i BB E3
3 Vioms of daregrted sty o brandhisscerving Whe paymant if appicabla)
4 Crapler 3 StatJe WA 1ype] BAGSE Eack onabox daly). L] Comoraton e Partnarshio
Simple Trust Grantor trust Comgtax trust Estate Govemmant
| Ganical Bark of Waae T p——— Privats undition

 you sntered Cisrearied entity, PAFNSrShp, SEnpls TTUSL, Of grANLCr st Sbovs, IS the SNty a NyDid making a treaty
claim? Complete Pan fi Ove CNe
5 Chapler 4 Status (FATCA status) (Must chack one box only uriess ofherwise indicated). [See mstructions lor defails and complete the
‘cantfication balow for he srtity’s spplicati status )
FF1 o limited branch)

Intemational organzation, Compiete Pan i
Exampt retremant funds. Compilate Par XIV.
Entity wholly ownad by amerpt bensficial owners. Complata Part XV

] Panticipating £
Reporiing Model 1 FFL.

o

Panicipating FF1in & Mool 2 IGA uisaiction
Registersd desmed-comphant FF1 (other)

Spansored FEL thal has nat obtained a G fardy tor payments
mads price 1o Jsnusry 1, 2018 Complets Pan IV

Temitory inancial instation, Compiats Pan Xi
Excepted nonfinancial group entity. Complets Part XY
1 Excopted nonBinancial start-up company. Complets Part XV,
ety in BanKURACy. Comgd e

g local bank. W
 Carihad oanac-compint FFS i oy o-+ohut S003GAE. CoTON PV
Carifiad Suamed-comphiant sponsceed, dosely hald investmant
vehicie. Complate Pan Vil
Certhed doarmed-compliant ited e dabt investment company.
foriy for s made prior 1o January 1, 2017), G vt
T} Ownae-documented FFL Complete Part X,
| Rstricted Gistibutor. Complete Pan X
‘Noneporting IGA FFL Complete Part Xb

[ Forsign govemment, Gevernment of & U.S. pessession, or 1oeign

Gontral bank of issue. Complete Part X

Gty oe 1own, S1ah o provincs. Includh pOStal SO0 whors apDOpAATe,

T Waling address §f afterent from above)

ity or town, stale o province. Inchide postal ods whars approprinte.

8 U5 toxpuy A

01tc) orge Complste Part 30X,
Nonprofit crganization. Complete Part 100
NFFE hat is publichy traded or afiiate of a publicly traded NFFE
Complate Part 0L
Excepted tarrtony NEFE. Comphete Pt XN
Active HFFE. Gomplate Part 3V,
Pazsive NFFE. Complate Part Yo
Hot receiving withholdable/passthi payment
Mt et cods:

Parmansnt residence address (weet, apt. of 518 NG., OF Tral OUte). DO HOL Use & 7.0, DOX Of In-Care-of address.

| Country (8o ot abbeaviatsl

T Counry {80 not abbeasate}

10 Rateranca nmber(s) es nstnuctions)

For Paperwork R Motice,

& LIGIN ] Forsign TIN fses instructions)

Note. Piease compiets remainder of the form including signing the form in Part XxVi

[

Form W-BBEN-E fev. v 200

But for foreign entities, status certification will take place via the
new Form W-8BEN-E mentioned above. The current draft of
Form W-8BEN-E includes 28 possible entity choices. Many of
these choices are easily excluded, such as “Foreign Government,”
“International Organization” or “Exempt Retirement Fund.”
But for most client entities, status certification will remain very
complicated, may depend on choices made by the entity’s man-
agement (for example an FFI trustee may decide to ‘sponsor” the
status of the trusts it manages), and will result in information on
the entity and its U.S. accountholders or substantial U.S. owners
being transferred to the IRS.

Furthermore, in liaising with custodian banks on FATCA, it is
clear that most banks will not assume responsibility for FATCA
entity classification and will leave it up to an entity’s managers
or owners to provide the correct status certification.

Conclusion

'The purpose of this article is really twofold. First it is intended
to alert you again that FATCA is coming and will require a
Swiss Investment Advisor to register with the IRS. Further-
more, FATCA will affect your clients — by either requiring them
to register as FFIs or by requiring that the upstream FFI pro-
vide IRS information on their accounts.

But further, the purpose of this article is to promote our firm
and to let you know that we are here as a resource. FATCA
is new and the overlay of regulations, IGAs, and registration
and reporting from a world-wide base of entities is clearly not
something you should navigate alone. We are thus providing
one-on-one consultations to our fellow GSCGI members so
that together, we can plan the best path through FATCA for

both you and your clients.

Gregory J. DEAN
Director, Geneva Office
US Tax & Financial Services

www.ustaxfs.com

USOTAX

& FINANCIAL SERVICES

Gregory J. Dean, diplomé en droit (].D.) de I'Université de Denver, Colorado,
est avocat US avec 15 ans d'expérience comme conseiller en commerce et fiscalité
internationale, et en planification successorale. En tant que Directeur de US Tax
Geneve, il conseille les sociétés, les particuliers et les trusts sur des questions de
régularisation et de planification fiscale US.
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US TAX & Financial Services - www.ustaxfs.com

JS O TAX

& FINANCIAL SERVICES

We help with FATCA compliance
We determine the US tax consequences for investors in funds
We advise on the tax structuring of funds
We are IRS acceptance agents for ITINs
We advise US companies on the acquisition and sale of foreign businesses
We advise on investing in the US
We help US taxpayers with voluntary disclosure and ongoing compliance
We help individual US investors with international tax planning and compliance

\ 4

Zurich +41 44 387 8070 — Geneva +41 22 700 2500 — enquities.ch(@ustaxfs.com
US TAX & FINANCIAL SERVICES ACROSS THE WORLD LONDON « GENEVA « ZURICH * TEL AVIV
USTAXFS.COM

ConNsULTATION ON FATCA ror GSCGI MEMBERS

As part of our mission to provide US tax compliance and tax advisory services, US Tax & Financial Services proposes to
provide one-on-one FATCA consultations to our fellow GSCGI members. The consultation will provide individualized
advice covering:
— A review of US source income withholding rules as these apply to investing in the US markets, private equity struc-
tures and real estate
— Your obligations as an FFI to register and provide information reports to the IRS under FATCA
— Your clients’ obligations to register and provide information reports to the IRS under FATCA including individual,
holding companies and trust structures
— The new IRS FATCA related Forms including W-9, W8-Ben and the new FATCA Form for entities, the W-8Ben-E

We are providing this special in-depth 2-hour consultation to GSCGI members at a special fee

of CHF595. Please contact us to make an appointment: FATCA@ustaxfs.com

Information contained herein is based on articles obtained from the authors, recognized statistical services, issuer reports or communications, or other sources, believed to be reliable. However, such informa-
tion has not been verified by us, and we do not make any representation as to its accuracy or completeness. Any statement nonfactual in nature constitute only current opinions, which are subject to change.
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